@ Office of the Attornep General
State of Texas
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ATTORNEY GENERAL December 16, 1997

Ms. Susan M. Cory

General Counsel

Texas Workers’ Compensation
Commission

Southfield Building, MS-4D

4000 South TH-35

Austin, Texas 78704-7491

ORS7-2760
Dear Ms. Cory:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned 1D# 112403.

. The Texas Workers’ Compensation Commussion (the “commission”) received a
request for the Human Resources Division’s investigation report concerning the requestor.
You assert that the report is excepted from disclosure by sections 552.101, 552.103, 552.108,
and 552.111 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Section 552.103(a) excepts from disclosure information:

(1) relating to htigation of a civil or cnminal nature or
settlement negotiations, to which the state or a political subdivision
is or may be a party or to which an officer or employee of the state or
a political subdivision, as a consequence of the person’s office or
employment, is or may be a party; and

(2) that the attorney general or the attorney of the political
subdivision has determined should be withheld from pubhc
inspection.

The commission has the burden of providing relevant facts and documents to show that the
section 552.103(2) exception is applicable in a particular situation. The test for meeting this
burden is a showing that (1) litigation is pending or reasonably anticipated, and (2) the
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information at issue is related to that hitigation. Heard v. Houston Post Co., 684 S.W.2d 210,
212 (Tex. App.~-Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551
(1990) at 4. The commission must meet both prongs of this test for information to be
excepted under 552.103(a).

To establish that litigation is reasonably anticipated, a governmental body must
provide this office “concrete evidence showing that the claim that litigation may ensue is
more than mere conjecture.” Open Records Decision No. 452 (1986) at 4. Concrete
evidence to support a claim that litigation is reasonably anticipated may include, for
example, the governmental body’s receipt of a letter containing a specific threat to sue the
governmental body from an attorney for a potential opposing party.' Open Records Decision
No. 555 (1990); see Open Records Decision No. 518 (1989} at 5 (litigation must be
“realistically contemplated”). On the other hand, this office has determined that if an
individual publicly threatens to bring suit against a governmental body, but does not actually
take objective steps toward filing suit, litigation is not reasonably anticipated. See Open
Records Decision No. 331 (1982). Whether litigation is reasonably anticipated must be
determined on a case-by-case basis. Open Records Decision No. 452 (1986) at 4.

You state that the requestor, a former employee, “has indicated to various
Commission staff that he has an attorney in regard to his termination.” Based on your
argument, we conclude that you have not demonstrated the applicability of section 552.103.
Thus, you may not withhold the report under section 552.103.

You further argue that section 552.108 excepts the report from public disclosure.
Section 552.108 of the Government Code excepts from required public disclosure
“[i]nformation held by a law enforcement agency or prosecutor that deals with the detection,
investigation, or prosecution of crime,” and “[a]n internal record or notation of a law
- enforcement agency or prosecutor that is maintained for internal use in matters relating to
law enforcement or prosecution.” The requested information does not deal with the
detection, investigation, or prosecution of crime; therefore, section 552.108 is inapplicable.
See Morales v. Ellen, 840 S.W.2d 519 (Tex. App.--El Paso 1992, writ denied).

n addition, this office has concluded that litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: filed a complaint with the Equal
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see
Open Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see
Open Records Decision No. 288 (1981).
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Section 552.111 excepts “an interagency or intraagency memorandum or letter that
would not be available by law to a party in litigation with the agency.” In Open Records
Decision No. 615 (1993), this office reexamined the predecessor to the section 552.111
exception in light of the decision in Texas Department of Public Safety v. Gilbreath, 842
S.W.2d 408 (Tex. App.--Austin 1992, no writ), and held that section 552.111 excepts only
those mternal communications consisting of advice, recommendations, opinions, and other
material reflecting the policymaking processes of the governmental body. An agency’s
policymaking functions, however, do not encompass internal administrative or personnel
matters; disclosure of mformation relating to such matters will not inhibit free discussion
among agency personnel as to policy issues. Open Records Decision No. 615 (1993} at 5-6.
The report you seek to withhold pertains to a personnel matter. Accordingly, you may not
withhold the report under section 552.111.

Lastly, you contend the report contains information excepted by common-law privacy
as encompassed by section 552.101. Section 552.101 excepts from disclosure “information
considered to be confidential by law, etther constitutional, statutory, or by judicial deciston.”
For information to be protected from public disclosure under the common-law right of
privacy, the information must meet the criteria set out in Industrial Found. v. Texas
Industrial Accident Bd., 540 S.W.2d 668 (Tex. 1976), cert. denied, 430 U.S. 931 (1977).
The court stated that

information . . . is excepted from mandatory disclosure under Section
3(a)(1) as information deemed confidential by law if (1) the
information contains highly infimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the
public.

540 S.W.2d at 685; Open Records Decision No. 142 (1976) at 4 (construing statutory
predecessor to Gov’'t Code § 552.101).

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, write denied), the
court addressed the applicability of the common-law privacy doctrine to files of an
investigation of allegations of sexual harassment. The investigation files in Ellen contained
individual witness statements, an affidavit by the individual accused of the misconduct
responding to the allegations, and conclusions of the board of inquiry that conducted the
investigation. Ellen, 840 S.W.2d at 525. The court ordered the release of the affidavit of the
person under investigation and the conclusions of the board of inquiry, stating that the
public’s interest was sufficiently served by the disclosure of such documents. /d. In
concluding, the £llen court held that “the public did not possess a legitimate interest in the
identities of the individual witnesses, nor the details of their personal statements beyond
what is contained in the documents that have been ordered released.” Jd.
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harassment and must be disclosed pursuant to Ellen, 840 S.W.2d at 525 As a rule, the
identities of the victims and witnesses to the alleged sexual harassment are protected by the
common-law privacy doctrine and must be withheld. /d. However, no redaction is needed
here because the report does not contain the identities of the victims and witnesses to the
alleged sexual harassment. Therefore, you must release the report in ifs entirety to the
requestor pursuant to Ellen.

We are resolving this matter with an informal letter ruling rather than with a
published open records decision. This ruling is limited to the particular records at issue
under the facts presented to us in this request and should not be relied on as a previous
determination regarding any other records. If you have any questions regarding this ruling,
please contact our office.

Yours very truly,

7%/76& C?&»

Yen-Ha Le
Assistant Aftorney General
Open Records Division

YHL/rho
Ref.: ID#112403
Enclosure; Submitted document

cc: Mr. James E, Heath
9502 E. Valley Ranch Pkwy.
Apt. #2002
Irving, Texas 75063
(w/o enclosure)



